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Can We Talk?

AWYERS REPORT

Communicating With Former
Employees of an Adverse Party in Litigation

his erticle concerns the
ahility and propriety of an
attornay to communicate
with former employees of
an adverse party in litigation. As a
practical matter. former employees of
an adverse party gre generally a rich
sourca of information about their for-
mer employer's buginess practices. poli-

vies, and recordkeeping. Oftentimes, 2 |

former employee may have non-
privileged information relsvant to the
case which has not been previcusly
requested or discloged in discovery.
Nevertheless, the attorney communi-
cating with such former employeeis)
must be mindful pot only of the ethical
respansibilities attendant to such com-
wunication, but also the appesrance
of impropriety and the spectre of the
attorney's involuntary disqualification
which may occur independent of the
attorney's otherwise ethical conduct.

Rule 4-4.2 of the Rules
of Professional Conduct

As a threshold matter, Rule 4-4.2 of
the Rules of Professional Conduct! for-
bids @ lawyer to communicate about
the subject of the representation with
a poracy the lawyer knows to be repre-
gented in o matter unless the Jawyer
ohtains the permission of that person’s
counsel. The rule is intended fo! 1)
prevent situations in which a repre-
sonted party is taken advantage of
through the greater skill of an adver-
sary’s sitorney; 2) prevent an attorney
from circumventing opposing counsel
to obtain unwarranted concessions or
liability-creating statements or disclo-
sures from a party: 3) preserve the
integrity, efficacy, and sanetity of the
attorney-client relationship: 4) prevent
the disclogure of protected information,
. most particularly attornay-client com-
munications; and 8) allow a party in
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litigation to have disclosed to it facts
acquired by its adversary, through or-
ganized and timely discovery. The com-
ment to the ruls states that in the case
of an organization (including core
porations), the rule prohibits ex parte
communication with persons having a
“managerial responaibility on behalf
of the organization and with any other
peraon whose act or omission in eon-
nection with that matter may be im-
puted to the organization for purposes
of civil or criminal liability or whos¢
statement may constituie an admis-
gion on the part of the organization.”
The comment further states that if an
agent or emyployee of the organization
1s represented by his or her own coun-
gal in the matter, then it is the consent
of that lawyer—not the organization’s
lawyer—that mnst be obtained prior
to the requested communication.®

As a general precept, neither the
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officers, directors, shareholders or em-
ployees of a corporation are partiss to
an action against the corporation. It is
the corporation. not the court ner the
opposing party, which decides what
agents shall appear and apeak for the
corporation in litigation3 Haowever, as
noted above, Rule 4-4.2 makes ¢lear
that a nonparty individwal in the em-
ploy of an organjzation heving 1) a
“managerial responsibility.” or 2) whose
conduct “may be imputaed to the argani-
sation” or 3) “whose statement may
canstitute an admission on the part of
the organization” may not be contacted
about the subject of the representation
by the lawyar opposing the organiza-
tion. Notwithstanding, neither the rule
nor the comment specifically addresses
the circumstanes whera the individual
who may fall within the above catego
ries has disassociated from the organ-
ization. Recent state and federal deci-
siong in Florida concerning the issue
of an attorney's comraunication with
former managers and employaes of an
employer/party are instructive.

Florida State
and Federal Decisions

in Manor Cure of Dunediz. Iac. v,
Reiser, 611 So. 2d 1305 (Fla. 2d DCA
1952), the personal rﬁﬁresentative of
the estate of a resident of the Manor
Care of Dunedin nursing home brought
guit alleging negligence, wrongful
death, and violation of the nursing
home resident’s rights. The nursing
home, Manor Care, sought interloen-
tory veview of the circuit court’s order
which allowed the plaintiff to contact
former Manor Care empioyses. The
Second Distriet Court held that the
general prohibition against such con-
tact set forth in Rule 4-4.2 and the
comment “ceases to apply onee ...
employees leavs the corporation.” rely-



ing =olely upon Hanntz v, Shiley, Inc.,
7686 F. Supp. 268 (D.N.J. 1881).% As &
result, the appellate court held that the
eirenit eourt did not depart from the
esséntial requirements of law in refus-
ing Manor Care's motion for protective
arder prohibiting the contaet of its
former empioyaes,

The Second District Court in Manor
Care noted the desision slx moenths
earlier by district Judge Elizabeth A.
Kovachevich of the Middle District of
Florida, Rentelub, Inc. v. Transamerica
Rental Finance Corp., 811 F. Supp, 651
(M.D. Fla. 1992), which contained a
review of non-Florida anthorities on
the isnue of ex parte contact with an
apposing party’s former smployees.
Judge Kovachevich coneluded that the
class of persona identifiad as manage-
rial employees and persens whose state-
ments constitute admissions by the
eorporation are clearly limited to cur.
rant employees; while those persons
whose aotg or onissions in connection
with the matter at issue which may
be imputed to the corporation for Habil-
ity include former employees. Id. at
657. Judge Kovachevich cautioned that
“Iplrivileged communications present
4 distinet problem with respact to con-
tact with former employees . . . [aad)
thus ex parte contact should be barred
to prevent disclosure of any inadver.
tont confidential communications.” Id.
In this regard, Judge Kovachevich held:

The interest of the corperation in
protesting privileged information acquired
by an employee during the course of employ-
ment from disclosure to an opponent in
litigation remaine after the employes leavas
the sorporating. :

It has been recognized that a former
employes who is a “party" because of hig
pozition and knowledge will remain a party
even aftor he leaves the corporation hacause
that employee has & memory. The corpora-
tion continues to have a vital interest in the
employee's knowiedge of privileged informa-
tion and ite patential relense to opposing
coungel in litigation after the employee
leaves. (Citation omitted )

Id, at 889,

The Second DCA in Menor Care
ruled that, in moving for a protective
order, Manor Care did not identify
specific former employezes who might
fall within the privileged “managerial”
class identified by Judge Kovachevich
in Rentclub, but sought & blankat pro-

scription against contact with any and
all former employeea. Manor Care, 611
So. 2d at 1308 n.6, Consequently, the
plaintiff’s contact with Manor Care’s
former employees was permitted.

Professional Bthies of The
Florida Bar Opinion 88-14

Interestingly, neither the Second Dis.
trict in Manor Care nor Judge Kova-
chevich in Rentelub, cited the Pro-
fessional Ethios of The Florida Bar
Opinion 88-14 (March 7, 1080), which
atates, in part, that "fo/ plaintiff's at-
torney may communicate with former
managers and former employees of a
» + « Co¥poration without seeking gnd
obtaining consent of the corporation's
atterney.” (Emphasis supplied) The
opinion acknowledged that nothing in
Rule 4-4.2 or the comment states
whether the rale applies to communi-
cations with former managers and other
former employees. However, to the ex-
tent that the ¢comment implios the rule
does ot apply to these individuals, the
itaplieation wae construed as contrary
to the sthics committee'’s interpretation
of the rule. The opinion further pro-
vided:

Rule 4-4.2 cannot reasonshly ba con-
strued 88 requiring a lawyer to obtain
permisaion of a corporata party's attorney
in order to communicata with former ran-
agers or other former employeea of the
corporation unless such Individvals bava in
faot consented to or requested repressnta.
tion by the corporation's attarney, A former
manager o other employes who has not
maintsined ties to the corporatisn (as &
litigation consultant, for example) i no
longer part of the corporate entity and
therefore is not subject to the control or
authority of the sorporation’s attorney.®

(11t 's ethically parmissible for the inquir.
ing autorney to contact former managers
and other former emplayses of the oppoaing
party without obtaining permission from
the corporation's attorney wnless thosa for-
mer employess are in fact repressnted by
the corporation's attornsy. But . . . the
attorney should not inquire into matters
that are within the corporation's attorney-
client privilegs (e.g., asking a former mazn-
ager to relate what he had told the corpora-
tion’s attorney ¢concerning the subjaet mat.
ter of the raprasentation)

ABA Commiitee’s
Formal Qpinlan 91-35¢9

Two years after The Florida Bar's
opinien, on March 22, 1991, tha ABA
Standing Committee on Ethics and

Professional Respansibility issued For
mal Opinion 91-359, which concluded
that the prohibition of the comparable
Model Rule 4.2 does not extend to
former employees. In this regard, the
ABA opinion states:

While the Committee recognizes that por-
suasive policy arguments can ba and have
been made for extending the ambit of Madel
Rule 4.2 ta cover soms former corporate
emtﬁlogees. the fact remains that the text
of the Rule dees net do o and tha Commant
gives no baste far concluding that sach

- coverage was intended. Especially whers,

aa hera, the effect of the Ruleis fo inhibit
the acquisition of information' about ones

caze, the Committes is Ioath, given the text
of the Model Rule 4.2 and its gornmenta. to

oxpand its coverage to formar employses
by means of liberal interpretation.

Accordingly, it is the opinion of the Com-
tmittae that a lawysr representing a client
in a matter adverss to a corporate party
that ia represented by another lawyer may,
witheut, vislating Model Rule 4.2, communi-
cate abowt the subject of the representation
with an unrepresented former employas of
the corporate party without the consent of
the corporation's lawyer.

ABA Formal Opinion $1.359 at 3.

Forty states {(inchading Florida) and
the District of Columbia have either
adopted the model rules or their equiva-
lent. The majority of feders] decisions
hold that former employees are ordi-
narily deemed outside the reach of the
restriction that legal ethics imposes
which bars counsel for an adversary of
their former employer from approach-
ing current employess divectly—and
this is so even if the former employess
are represented by the emplpyer's coun-
sel. See genergily Cram v. Lamson &
Sessions Co., 148 F.R.D. 289 (3.D. Iowa
1998); MeGrane v, The Rewder's Digest
Assn., Ine., 822 F, Supp. 104 (S.DN.Y.
1003); Dubois v. Gradeco Systems, 136
F.R.D. 341 (D. Conn. 1991); Action Air
Freight v. Pilot Alr Freight, 789 F.
Supp. 800 (ED. Pa. 1891); Hanntz v.
Shiley, 766 ¥, Supp. 268 (D.N.J, 1901);
Curley v, Cumberland Farms, 134
FR.D. 77 (D.N.J. 1991Y; Publlo Servise
Electrieo & Gas o, v. Assooiated Elec-
trie, 745 F. Supp, 1087 (D.N.J. 1891);
Velassis v. Samelson. 148 F.R.D. 118
(E.D. Mich, 1092); Shearson Lehman
Bros. v, Wasatoh Bank, 133 FR.D. 412
(D. Utah 1891 Doe v. ELi Lilly & Co.,
99 F.R.D, 126 (D.D.C. 1853)%; Niesig v
Team I, 76 N.Y.2d 363, 550 N.Y.5.2d
498, 5568 N.BE.2d 1080 (1990).
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The Appearance of Impropriety
As noted by Judge Kovachevich in
Rentelub, the Rules of Profansional Con-
duct do not presently contain an ex-
press pravision prohibiting the appsar-
ance of impropriety, Notwithetanding,
Florida law ¢learly retains this require-
ment, ag pronounced in State Farm
Mutual Automobile Insurance Company
v KA W, 875 So. 2d 630 (Fla. 1891).
In State Farm, the Florida Supreme
Court ruled that attorneys must still
avoid even the appearance of profes-
gional impropriety. Id. at 633.7 On this
point, Judge Kovachevich wrote that;

Accordingly, it has been held “even an
appearance of impropriety may, nnder ap.
propriata circumstances. requirs promyt ra.
medial action from the court . . . . Conse-
quently, any doubt is to be resolved in favor
of disqualification.

Rentelub, 811 F. Supp. at 634 (addi-
tional citation omitted)?

While, as Judge Kovachevich con-
tends in Rentciub, 811 F. Supp. at 658,
that the salutary “purpose behind the
ethical rule would better be served
through the extension of the definition
of ‘party’ to include former emplayess,”’
The Florida Bar ethica committes ap-
parently does not agree as it has not
receded from its 12868 Opinion. Conse-
quently, an attorney seeking to com-
municate with former menagers or
ampleyees of a corporation in litigation
mnst give due consideration not only

to the profeszional ethies involved, but
also the prospect of involuntary dis-
qualification by the court.

Conclusion

Even though there does not pres-
ently exist a definitive bright-line teat
which attorneys and judges can apply
in order to balance the dilesama under-
pinning the athical considerations, on
the one hand, and the possibility of
involuntary disqualification, on the
other hand, when former managers or
employees of an opposing party in
litigation have been, or are sought to
be, contacted, it seems rather clear
that the inteational or even inadver-
tent receipt of privileged information
can result in disgualification. The de-
termination of what other cireum-
stances, whether isolated or cumula-
tive, would similarly give rise to dis-
qualification requires further expli-
tation by The Flerida Bar and the
courts. In the interim, attorneys en-
gaging in such ex parte communica-
tions should be particularly mindful
not only of the appearance of impropri-
ety, but also the actual impropriety of
the receipt of privileged information. O

1 The Coda of Profgasional Responaibil-
ity was replaced by the Rules of Profes-
atonal Congunt. offestiva January 1, 1987,
The Fla. Bar Re Rules Regulating The Fla.
Bar. 494 So. 24 877 (Fla.). gpinion corrected
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by 807 So. 24 1386 (Fla. 1086),

2 The gomment to Rule 4-4.2 does, how-
aver, provide that:

"{Plarties to a matter may communisate
diractly with each other and the lawyer
having independent justification for com-
municating whera the othar pasty is permit-
ted t0 do so, {ommunications authorized
by law include, for sxample, the right of &
party to s contraversy with a government
agency to speak with government officials
ahout the matter?

3 Bue Weat Stuart Acreoge, Inc. v. Han-
nett, 427 So. 2d 823 (Fla. 4th D.C.A. 18B3);
see also ABA Moner RuLks of PROVESSIONAL
Connter Rule 4,2 emit., and Chpe oF JUDICIAL
Conpyer at 79 (1883).

4 In Hanntz v. Shiley, Ine., 166 F. Supp,
258 (D.N.J. 1091), the conrt atated:

‘{11t cannot be saigt a former &mployes is
& party hacauas a former emjiloyes ordinar-
ily cannot bind the corporatiin in the sense
that an agent binds a principsl. Altheugh
a former employee can certainly damsge a
corpnration by revealing facts giving rise to
liability, that possibility doed not implicate
the purpoges of the . . . [Rule)" Hanniz,
766 ¥, Bupp. at 209-70,

§ 1t was alao noted by the ethics commit-
tee that a former manager ¢v employes is
no longer in a position to spank for the
corporation. Under both the Federal and
Florida Rules of Evidence, statements that
might be made by & former manager of
other former eraployee during an ex parie
interview wauld not be admieaible against
a ¢orporation in an evidentigry proceeding.
Both Frperat Runes or Evioence Rule
80UdX2XDY and Fra Evmewos Cone
§00,802(18)e) provide that a statement by
an agent or servant of a party is admigsible
againgt the party if it condernz a matter
within the seope of the agenoy or employ-
ment and is made during theaxiztencs of the
ageney or employment relationship.

® In reaching its decision, the ethics
commitiea recognized that the clear sonsen-
sus of bar organizationd in gther atates on
this faane is that former managers and
other former employess ave:not within the
geope of the rulp agningt ex parts contasta,
The opinion cited: Alaska Bar Opinion 88-3
(8/7/88) (Former employees are no longer
part of corporate entity and no longer can
act oy speak on behalf of corporation; oppos-
ing lawyer, therefore, may contact farmer
eraployees, ineluding former membera ‘nl
corporation's eontrol group who dealt with
subject matter of litigation, but may npt
ingmire into privileged communications.)
Cotorado Bar Opinion 69 (Revised) (8/20/87)
(Former émplayee cannat bind corporation
ss matter of law; lawyer may interview
oppoeing party’s former employees with re
gard to all matters sxcept communication:
within carporation's uttorpey-cHent privi
lege.); Ilinois Bar Opinion 85-18 (4/4/86)
{Pormar emoloyeen, indluding those whe
were part of corporation’s contrel group
may be contasted without permission o
corporate counsel; cirect communicatior
with former eonvrol group employeds ma)
elieit {nformation adverss to corpomation
but that direot contact no more deprivet
corporation of benefit of counsel than doe



direct eommunication with any potential
witness.): Los Angeles County, Calif., Bar
Opinion 863 (11/28/77) (Although sthical
dangers may be posed if the rule prohibiting
ex parte contacts is not éxtended to former
controliing employsed, no anthority is fouad
ta suppert such extension,); Maryland Bar
Opinion £6-18 (8/80/85) (A lewysr may com-
municate with a former employee of 8n
adverse corporats party if the forraey em-
ployse ia not representad by counsel.); Mag.
sachusetts Bar Opinion 82.7 (6/23/82) (A
lawyer may comminicate with former em-
ployess of earporate defendant regarding
matters within scope of their employraent.
former employees snjoy no current agency
ralationahip that is heing servad by corpo:
rate counssl’s representation); Michigan
Bar Opinion CI-B97 (12/22/80) (Plaintiff's

attorney may communicate with a prospec.
tive witness, who i¢ a former employes of

corparate Qefendant, on the subject matter
of representation §f the employee ia un-
repregentad.); New York Bar Opinion §0-46
(Former employees ars no longer part of a
corporate entity and may be contasted ox
parta,); New York County Bar Opinion 528
(1965) (Although direct communication with

ourrent mapager or employen of &
defendant corporation is improper, rastric-
ticn doas not spply ta communications with
former employess); Virginia Bar Opinion
531 {12/16/83) (A lawyer may communicato
divectly with former officers, diractors and
employees of an adversary corporation on a
pubject of ‘pending litigation unless the
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lawyer hes renson to know those witnesges
ara reprezented by counsel.); Wisconain Bar
Opinion E-82-10 (12/82) (A lawyer may
contact a formey emplayes of opposing party
to obtaln material Information even though
the former employes wes a managing agent,
if the former employas has severed all ties
with the corporation and, therefors, is not
in position to commit the eorporaiion.y

7 Sae aleo Brent v. Smathers, 520 8o. 2d
1287 (Fla, 3& D.C.A. 1988) {di=qualification
required wnder current Ruler of Profes-
glonal Gonduct to avoid appearancs of im-
prnl:riety).

In Rentelub, the defendant/counter-
plaintiff, Transamerica Rental Finance Corp.
(Transamerica), sought an nrder from the
court disqualifying counssl from further
perticipation for cextain co-cownterdefen-
dants, The disgqualification was predicated
on alleged violatlamm of the masdm thot
attornoys must avaid evers the appearance
of profersional impropriety and Framina Bar
Conr oF Proyessionan Qowouct Rules 4-1.6,
4-4.9, 4-8.4(c) and 4-B.4{d). Rentclub, 811
F. Supp. at 633, The law firm which was
the subject of tha disqualification motion,
Trenam, Bimmons, Kemker, Scharfo,
Barkin, Fryve & O'Naill, A, (Trenam, Bim-
mons) had retained as a paid “trial consult-
ant” Transamerica's former division finance
manager/chief financial offlcer. fd. In that
caparity, the formey employes was privy to
confidential and propristary information and
had access to confidential business docu-
manta belonging to Transamerica, Jd. The

former employes, prior to his disaseoviation
froma Transamerica, had alap engaged in
intra-office communications relating to
Rentelub, Inc., and to litigation which was
snbstantially related to the Rentelub/
Transamerica cate. Jd, Thae aphearancs of
professional impropristy avose from and
includad: 1) Tremam, Birimons’ payments
to the former employes :?penred to have
jnduced him to discloge confidential matters
relating to Transamerica's smianzgerial prac:
tiees and strategies, theorips, and montal
impresaions in the case and/or subatantially
ralated Jitipation; and 2 tha appesrante of
paying the former employes for his factusl
testimony, See also Contant v, Kowasaki
Moutors Corp. U 8.A., Inc., 826 F. Bupp, 427
(M.D. Fla. 1983} (Kovachevich, J.3 (mation
to disqualify plaintiff's counse] granted based
\;Jp:g\“ ﬁppsafanca g;mpmbﬂeht;y}.jﬂm fe;
um v, rtation, Ing., 14
F.RD. 104 (ﬁ%’.‘ﬂ.c."i'g&) (ex parte con-
tacts by counsel and inveatigator for plain-
tiff with defendant corporation's employess
eniitled defendant corporation to protestive
ordsr probibiting nse of any stetements
obtained from employess #t trial, but did
not warrant disqualificetion of eotmsel given
that ethieal violations were relatively minor
and Aid not rredudloe defendant; disqualifi-
cation should be invoked only when the
violation has rizen ta & level so as o
implieats tha public interest in the felr
admindstretion of jusiiee snd sericusly un-
dermine public confidencerin the bar; citing
Rentclub, and other suthobitisg).
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