Employer Drug Testing and Prescription Monitoring
At Cornish and Dell’Olio we have noticed a recent increase in litigation related to an employer’s right to drug test employees for prescription medication and monitor the use of prescription medication.  An employer’s right to require employees to take a drug test as well as its ability to monitor an employee’s use of prescription medication are governed by the Americans with Disabilities Act (ADA).  As the EEOC notes, the purpose of the ADA’s limitations on an employer’s ability to drug test its employees and monitor prescription medication “reflect Congress's intent to protect the rights of applicants and employees to be assessed on merit alone.”  The ADA limits when and how an employer can gather information about an employee’s use of prescription medication.
It is the opinion of Cornish and Dell’Olio that drug tests for prescription medication as well as monitoring of prescription medication (requiring employees to disclose their prescription medications) can only be required by employers when drug tests or disclosure is job-related and consistent with business necessity.  
A drug test for the use of prescription medication is only permissible under the ADA to the extent that it is job-related and consistent with business necessity. What that means is that the employer must have a good reason related to the employee’s job performance or safety before requiring a drug test.

Some good reasons which justify drug tests or monitoring prescription medications by employers are:
· Following a work related accident; or
· Randomly for employees who drive or operate dangerous equipment.
An employer’s monitoring of an employee’s use of prescription medication, by questioning the employee or through a policy or written agreement requiring the employee to disclose their current use of prescription medication must be job-related and consistent with business necessity. 

Some reasons which would not justify drug tests or monitoring prescription medications by employers are:
· Anonymous reports that the employee is using drugs;

· Reports by coworkers that an employee is taking prescription medications; or

· Searches of purses and other private places (briefcases) by supervisors (ordinarily not permitted).
A drug test or medical inquiry regarding the use of prescription medication must only be performed to determine whether the employee can continue to fulfill the essential functions of the job.  An employer’s unfounded or unreasonable belief that an employee cannot perform his job duties is not enough to justify a drug test or questioning regarding prescription medication.    
At Cornish and Dell’Olio we are available to represent employees who have been drug tested unreasonably or questioned about prescription drug use. If you have questions regarding these issues please contact us at:
Cornish and Dell’Olio

431 N. Cascade Avenue

Colorado Springs, Colorado 80903

(719) 475 1204

All inquiries made for the purpose of obtaining legal advice from Cornish and Dell’Olio are confidential and privileged under Colorado and Federal law.
